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P r i c i n g  i n f o r m a t i o n  which w a s  r e q u e s t e d  i n  
s o l i c i t a t i o n  f o r  a c c o u n t i n g  p u r p o s e s  o n l y  
and  n o t  as a basis  f o r  award is n o t  
material  and  t h e r e f o r e  f a i l u r e  t o  i n c l u d e  
s u c h  i n f o r m a t i o n  d o e s  n o t  r e n d e r  b i d  
n o n r e s p o n s i v e .  

R e g u l a t i o n  a l l o w i n g  c o r r e c t i o n  o f  m i s t a k e  
i n  c o n t r a c t o r ' s  b i d  which is n o t  d i s c o v e r e d  
u n t i l  a f t e r  b i d  o p e n i n g  a p p l i e s  o n l y  where 
c o n t r a c t o r  i n a d v e r t e n t l y  i n c l u d e s  i n  i t s  
b id  someth ing  o the r  t h a n  what it i n t e n d e d .  

Where o n l y  e v i d e n c e  a s  t o  w h e t h e r  c o n t r a c t -  
ing o f f i c i a l  a d v i s e d  t h e  protester  to  
i n c l u d e  c e r t a i n  e l e m e n t s  i n  i t s  b i d  is 
c o n f l i c t i n g  s t a t e m e n t s  by p r o t e s t e r  and 
c o n t r a c t i n g  o f f i c i a l s ,  and  even a t  b e s t  
p r o t e s t e r  r e l i e s  upon a n  " i m p l i c a t i o n "  i n  a 
c o n v e r s a t i o n ,  the pro te s t e r  h a s  n o t  met t h e  
bu rden  t o  p r o v e  i ts  case. 

Outcome o f  b idd i i lg  was n o t  a f f e c t e d  by 
s p e c i f i c a t i o n  d e v i a t i o n s  t a k e n  by awardee  
s i n c e  t h e y  d i d  n o t  g i v e  t h e  awardee  a p r i c e  
a d v a n t a g e  e x c e e d i n g  t h e  d i f f e r e n c e  be tween 
its b i d  and t h e  n e x t  l o w  b i d  of the p r s -  
tester.  

L u s a r d i  C o n s t r u c t i o n  Cornp3ny F r o t e s t s  t h e  award of a 
c o n t r a c t  by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A )  t o  
H a r p e r  Development & Associates f o r  t h e  d e s i g n  and 
c o n s t r u c t i o n  of t h e  Otay  Nesa B o r d e r  S t a t i o n ,  San Diego ,  
C a l i f o r n i a  ( P r o j e c t  N o .  NC\00900-A). S u s a r d i  c o n t e n d s  
t h a t  Harper 's  b i d  s h o u l d  have been  rejected as nonrespon-  
sive b e c a u s e  (1) it d i d  nclt i n c l u d e  any p r i c e  Eor payment 
of f e e s  f o r  water s e r v i c e  f o r  t h e  p ro jec t  and ( 2 )  i t  d i d  
n o t  comply w i t h  a l l  of t h e  s p e c i f i c a t i o n s  i n  t h e  s o l i c i t a -  
t i o n .  We deny  t h e  p ro tes t .  



B-218276 

S i x  monghs a f t e r  i t  f i l e d  i ts  protest  w i t h  o u r  
O f f i c e ,  L u s a r d i  f i l e d  s u i t  a g a i n s t  t h e  A d m i n i s t r a t o r  of 
GSA i n  t h e  u n i t e d  S t a t e s  Dis t r ic t  C o u r t  for  t h e  S o u t h e r n  
Dis t r ic t  o f  C a l i f o r n i a ,  s e e k i n g  i n j u n c t i v e  r e l i e f  . 
L u s a r d i  C o n s t r u c t i o n  Co.  V .  G e r a l d  P. Carmen, e t  a l . ,  
C i v i l  N o .  $xzrcT3-GT(H). The c o u r t  d e n i g a  i n j u n c t i v e  
re l ie f  and  has r e q u e s t e d  a n  a d v i s o r y  o p i n i o n  from o u r  
O f f i c e .  T h i s  d e c i s i o n  is i n  r e s p o n s e  to  t h a t  r e q u e s t .  

Background 

On A u g u s t  18 ,  1982 ,  GSA i s s u e d  a r e q u e s t  for 
t e c h n i c a l  proposals  (RFTP), which  w a s  s t ep  o n e  of a 
two-step f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t  fo r  t h e  d e s i g n  
and  c o n s t r u q t i o n  o f  a b o r d e r  s t a t i o n ,  c o n s i s t i n g  of a 
t r u c k  i n s p e c t i o n  f a c i l i t y  and  primary and  s e c o n d a r y  
v e h i c l e  i n s p e c t i o n  f a c i l i t i e s .  N i n e  f i r m s  s u b m i t t e d  
acceptable t e c h n i c a l  proposals  and  o n  October 13  t h e  
step-two i n v i t a t i o n  f o r  b i d s  w a s  i s s u e d  t o  t h o s e  n i n e  
f i r m s .  E igh t  b i d s  were r e c e i v e d  o n  t h e  b i d  o p e n i n g  d a t e  
of November b3. A f t e r  b i d  o p e n i n g ,  GSA c o n c l u d e d  t h a t  t h e  
RFTP c o n t a i n e d  mater ia l  d e f e c t s  and  a m b i g u i t i e s  and  it 
subsequen t ly !  c a n c e l e d  s t e p  two and  r e o p e n e d  s t ep  o n e  t o  
amend t h e  RFTP and t o  allow f i r m s  t o  s u b m i t  r e v i s e d  
t e c h n i c a l  proposals. The step-two IFB was r e i s s u e d  o n  
December 8 and s i x  b i d s  were opened  on December 17 .  The 
l o w  b i d  was s u b m i t t e d  by  Harper i n  t h e  amount  o f  
$7 ,749 ,000 ,  w h i l e  t h e  s e c o n d  low b i d  was s u b m i t t e d  by 
L u s a r d i  i n  the amount  of $7,882,000--a d i f f e r e n c e  o€  
$133,000.  GSA awarded  t h e  c o n t r a c t  t o  Harper o n  J a n u -  
a ry  2 1 ,  1983;, n o t w i t h s t a n d i n g  t h e  f i l i n g  of t h i s  p ro tes t .  
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t. The s o l i c i t a t i o n  i n s t r u c t e d  b i d d e r s  t o  s u b m i t  o n e  
lump sum base b i d  to  c o v e r  t h e  e n t i r e  c o n t r a c t ,  as  w e l l  a s  
to l i s t  on  t l i e  b i d  f o r m  t h e  lump s u m  f o r  e a c h  component  of 
t h e  b a s e  b i4 .  The b i d  form p r o v i d e d :  

f 
"SEPARATED P R I C E  FOR BASE BID: The amount 
irk?luded i n  t h e  lump sum B i d  f o r  t h e  
f o l l o w i n g  work s h a l l  be s t a t ed  o n  t h e  a i d  
Form. T h i s  i n f o r m a t i o n  is  r e q u i r e d  f o r  
a c c o u n g i n g  p u r p o s e s  o n l y  and  w i l l  n o t  form 
a pa r t  pf t h e  b a s i s  o f  award .  (See S e c t i o n  
01000,  para. 4 .  j 

-- 

t - 2 -  

*- 

I 



B-210276 

a. Lump sum f o r  a l l  D e s i g n  P h a s e  work $ -. - 

e .  Lump sum f o r  F e e s  $ 

b. Lump s u m  f o r  t h e  P l a n n i n g  S c h e d u l e  $ _ _ _  _ _ _ _  ~ 

c. Lump sum €or S o i l s  T e s t .  h Report $ 
d .  Lump sum f o r  N e w  C o n s t r .  P h a s e  Work $ . 

I 

L u s a r d i ' s  f i r s t  ba s i s  f o r  p ro tes t  c o n c e r n s  t h e  f e e s  
to  b e  paid f o r  t h e  p r o v i s i o n  o f  water s e r v i c e  to  t h e  
b o r d e r  s t a t i o n .  I t  c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  
imposed  o n  t h e  c o n t r a c t o r  a n  o b l i g a t i o n  to pay c e r t a i n  of 
t h o s e  fees and  b e c a u s e  Harper e x c l u d e d  them f rom i t s  b i d ,  
t h a t  b i d  was n o n r e s p o n s i v e .  A l t e r n a t i v e l y ,  L u s a r d i  a r g u e s  
t h a t  i f  i ts i n c l u s i o n  o f  t h o s e  f e e s  i n  i ts  b i d  r e s u l t e d  
f r o m  a m i s t a k e n  r e a d i n g  o f  t h e  s o l i c i t a t i o n ,  t h e n  it 
s h o u l d  b e  p e r m i t t e d  t o  correct its b i d  downward. F o r  t h e  
r e a s o n s  s t a t ed  b e l o w ,  t h i s  aspect of t h e  protest  is 
d e n i e d  . 
e x i s t i n g  o n  t h e  s i t e  a n d  t h a t  " [ t l h e  c o n t r a c t o r  w i l l  be 
r e q u i r e d  t o  p r o v i d e  water as  s p e c i f i e d  * * *, a n d  shown 
o n  d r a w i n g s .  Hook-up fee s h a l l  n o t  be i n c l u d e d  i n  t h e  
b a s e  b i d .  C o o r d i n a t e  w i t h  t h e  O t a y  [ N u n i c i p a l ]  Water 
Dis t r ic t . "  Note 6 of d r a w i n g  C 6  i n  t h e  RFTP f u r t h e r  
p r o v i d e d  t h a t :  

The RFTP i n f o r m e d  b i d d e r s  t h a t  t h e r e  are n o  u t i l i t i e s  

" C o n t r a c t o r  s h a l l  a r r a n g e  f o r  O t a y  Munic i -  
pa l  Water D i s t r i c t  (OMWD) t o  i n s t a l l  1 6 "  x 
8" t a p p i n g  s l e e v e  a n d  8"  ga te  v a l v e .  
C o n t r a c t o r  s h a l l  i n s t a l l  8" cap f o r  t e s t i n g  
by OillTlJD. A f t e r  s u c c e s s f u l  t e s t  remove cap 
a n d  c o n n e c t  t o  t a p p i n g  g a t e  v a l v e .  Con- 
t rac tor  s h a l l  f u r n i s h ,  a r r a n g e  f o r  a n d  pay 
f o r  a l l  water system work shown e x c e p t  t h e  
water c o n n e c t i o n  f e e  a n d  water main  t a p p i n g  
cost ,  w h i c h  w i l l  b e  paid f o r  by t h e  Govern- 
ment .  

The r e c o r d  shows t h a t  o n  A p r i l  26 ,  s e v e r a l  m o n t h s  
b e f o r e  GSA i s s u e d  t h e  RFTP, t h e  Otay M u n i c i p a l  iQater 
D i s t r i c t  p r o v i d e d  GSA w i t h  a n  es t imate  o f  costs  a n d  
c h a r g e s  f o r  p r o v i d i n g  water s e r v i c e  f o r  t h e  d e v e l o p m e n t .  
T h e s e  f e e s ,  w h i c h  t o t a l e d  a p p r o x i m a t e l y  $128,000,  i n c l u d e d  
$25,000 f o r  p r o v i d i n g  water meters i n  c o n c r e t e  v a u l t s .  

L u s a r d i  s t a t e s  t h a t  o n  t h e  d a y  p r i o r  to  t h e  f i r s t  b i d  
o p e n i n g ,  i t s  r e p r e s e n t a t i v e  m e t  w i t h  a n  employee o f  t h e  
Water D i s t r i c t  to  d i s c u s s  a l l  Eees a s s o c i a t e d  w i t h  p r o v i d -  
i n g  water t o  t h e  p ro j ec t ,  a n d  was p r o v i d e d  i n f o r m a t i o n  
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e s s e n t i a l l y  i d e n t i c a l  to t h a t  g i v e n  GSA. The n e x t  d a y ,  
L u s a r d i  s ta tes ,  p r i o r  t o  b i d  o p e n i n g  i t  c a l l e d  G S A ' s  
project manager  and  a s k e d  w h e t h e r  i t  s h o u l d  e x c l u d e  f rom 
i ts  b i d  a l l  t h e  f e e s  c l a i m e d  p a y a b l e  by t h e  Water D i s t r i c t  
o r  o n l y  t h e  $ 2 5 , 0 0 0  f e e  f o r  meters se t  i n  c o n c r e t e  v a u l t s  
(wh ich  L u s a r d i  r e f e r s  t o  as  a "hookup f e e " ) .  L u s a r d i  
s tates:  

"* * * [The pro jec t  manager ]  d i d  n o t  i n f o r m  
m e  w h e t h e r  o r  n o t  i n  h i s  o p i n i o n  t h e  
men t ioned  f e e s  o t h e r  t h a n  t h e  f i r s t  f e e  f o r  
hookup of $25 ,000 * * * s h o u l d  be i n c l u d e d  
i n  t h e  b a s e  b i d  b u t  i m p l i e d  * * * t h a t  
since t h o s e  f e e s  had n o t  been  e x p r e s s l y  
e x c l u d e d  from t h e  scope o f  t h e  o b l i g a t i o n s  
to  be i n c l u d e d  i n  t h e  base b i d ,  t h e y  s h o u l d  
be i n c l u d e d  i n  o u r  b i d .  A c c o r d i n g l y ,  w e  
d i d  so. 

I* * * J u s t  p r i o r  t o  t h e  s e c o n d  h i d  d a t e  
[ L u s a r d i  a g a i n  communicated w i t h  t h e  Water 
D i s t r i c t  to] d e t e r m i n e  w h e t h e r  t h e  f e e s  f o r  
water s e r v i c e  t o  t h e  p ro jec t  were s t i l l  
r e q u i r e d  and w h e t h e r  t h e r e  had been  any  
change  i n  t h e  amounts  c l a i m e d  p a y a b l e .  The 
O t a y  [ M u n i c i p a l ]  Water D i s t r i c t  c o n f i r m e d  
t h a t  t h e  f e e s  were s t i l l  p a y a b l e  and  had 
n o t  changed.  A c c o r d i n g l y ,  [ L u s a r d i  
i n c l u d e d  i n  i t s  b i d ]  t h e  sum o f  $100 ,000 .00  
f o r  water s e r v i c e  f e e s  * * * as  a rounded 
o f f  f i g u r e . "  

GSA's project manager  s ta tes  t h a t  i n  r e s p o n s e  t o  
L u s a r d i ' s  i n q u i r y :  

* * * I a d v i s e d  * * * t h a t  a l l  of t h e  
wgter  c o n n e c t i o n  f e e s  would be p a i d  by t h e  
Government a s  set  f o r t h  i n  Note 6 on  
Drawing C-6. I c a u t i o n e d  * * * t h a t  t h e  
c o n t r a c t o r  is  to  p a y  for  o t h e r  f e e s  i n  
c o n n e c t i o n  w i t h  t h e  d e s i g n  and c o n s t r u c t i o n  
of t h e  b o r d e r  s t a t i o n  and t h a t  he s h o u l d  
r e v i e w  t h e  G e n e r a l  C o n d i t i o n s ,  G S A  Form 
1139,  p a r a g r a p h  8 [ ' B u i l d i n g  Codes,  Fees 
and C h a r g e s '  which p r o v i d e s  i n  p a r t  t h a t  
'The Contractor s h a l l  o b t a i n  and pay a l l  
fees and  c h a r g e s  f o r  c o n n e c t i o n s  to  o u t s i d e  
s e r v i c e s  and f o r  u s e  o f  p r o p e r t y  o u t s i d e  
t h e  s i t e . ' ] .  
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' [ L u s a r d i ]  p e r s i s t e n t l y  a s k e d  m e  wh ich  of 
t h e  l i n e  items f rom t h e  [Water D i s t r i c t ]  
were i n c l u d e d  i n  Note 6 o f  Drawing C-6. I 
a d v i s e d  * * * t h a t  s i n c e  I d i d  n o t  have  
before m e  [ t h e  l i s t  of items or t h e  Water. . 
D i s t r i c t ' s  A p r i l  26 l e t t e r  t o  t h e  Govern- 
m e n t ] ,  I c o u l d  n o t  r e s p o n d  to h i s  i n q u i r i e s  
o n  s p e c i f i c  l i n e  items. 

"My a d v i c e  * * * was t o  t h o r o u g h l y  review 
t h e  G o v e r n m e n t ' s  Note 6 on  Drawing C-6 and  
GSA Form 1 1 3 9 ,  p a r a g r a p h  8 ,  s i n c e  I 
b e l i e v e d  them to  b e  c lear .  A t  no  t i m e  d i d  
I a d v i s e  [ L u s a r d i ]  t h a t  t h e  meters se t  i n  
c o n c r e t e  v a u l t s  ( t h e  f i r s t  i t e m  o n  h i s  l i s t  
from t h e  [Water D i s t r i c t ] )  were t o  be 
e x c l u d e d  f r o m  h i s  base b i d .  I a l so  a t  no  
t i m e  t o l d  [ L u s a r d i ]  t h a t  t h e  o t h e r  items h e  
m e n t i o n e d  were t o  be  i n c l u d e d  i n  L u s a r d i ' s  
base b i d .  " 

Harper l i s t e d  o n  i t s  b i d  form its "Lump Sum for  Fees" 
a s  "$-0-," w h i l e  L u s a r d i  l i s t e d  i ts  sum f o r  f e e s  a s  
"$100,000."  GSA t h o u g h t  t h a t  Harper's e n t r y  f o r  f e e s  may 
h a v e  b e e n  a n  error  ( e v e n  though  t h e  t o t a l  of t h e  o t h e r  
e l e m e n t s  o f  i ts " s e p a r a t e d  price" e x a c t l y  e q u a l e d  i t s  base 
b i d )  and  i t  c o n s e q u e n t l y  r e q u e s t e d  t h a t  Harper v e r i f y  i t s  
b i d .  Harper v e r i f i e d  t h e  a c c u r a c y  of its b i d ,  s t a t i n g  
t h a t  it e n t e r e d  z e r o  as  t h e  c h a r g e  f o r  fees b e c a u s e  u n d e r  
t h e  terms o f  t h e  RFTP major f e e s  were t o  be e x c l u d e d  f rom 
t h e  b i d ,  l e a v i n g  o n l y  m i n o r  fees which  i t  i n c l u d e d  i n  t h e  
g e n e r a l  c o n d i t i o n s  o f  i t s  base b i d .  

L u s a r d i  f i rs t  a r g u e s  t h a t  i t s  i n c l u s i o n  o f  $ 1 0 0 , 0 0 0  
for  water f e e s  i n  i ts  b a s e  b i d  w a s  c o n s i s t e n t  w i t h  t h e  
o r a l  a d v i c e  i t  r e c e i v e d  from G S A ' s  p ro jec t  manager  p r i o r  
to b i d d i n g .  A l t h o u g h  L u s a r d i  c o n c e d e s  t h e  project  manager  
d i d  n o t  t e l l  i t  which  f e e s  s h o u l d  be i n c l u d e d ,  t h e  pro- 
tester c o n t e n d s  t h a t  h e  " i m p l i e d "  t h a t  a l l  f e e s  o t h e r  t h a n  
t h o s e  f o r  water c o n n e c t i o n  s h o u l d  b e  i n c l u d e d .  L u s a r d i  
c o n s e q u e n t l y  d e t e r m i n e d  t h a t  a l l  c h a r g e s  e x c e p t  t h a t  f o r  
t h e  meters t o  be se t  i n  c o n c r e t e  v a u l t s  were t o  b e  

f i g u r e  o f  $100,000.  L u s a r d i  t h e r e f o r e  c o n s i d e r s  i ts  own 
b i d  a s  r e s p o n s i v e  b e c a u s e  i t  r e f l e c t s  i ts  commitment t o  
p e r f o r m i n g  a l l  o f  t h e  o b l i g a t i o n s  i t  u n d e r s t o o d  GSA t o  
r e q u i r e  o f  a c o n t r a c t o r .  

- i n c l u d e d  i n  i t s  b i d ,  wh ich  i t  d i d  a t  t h e  rounded  o f f  
_r 
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I n  c o n t r a s t ,  L u s a r d i  c o n t e n d s ,  by e n t e r i n g  z e r o  as  
t h e  lump sum f o r  f e e s ,  Harper  made a n  a f f i r m a t i v e  showing 
t h a t  it exc luded  from i ts  b i d  t h e  fees p a y a b l e  t o  t h e  
Water D i s t r i c t  f o r  water s e r v i c e  f o r  t h e  p r o j e c t .  I t  
a r g u e s  t h a t  s i n c e  t h e s e  f e e s  amount t o  $100,000, t h e y  are 
material ,  and t h e r e f o r e  t h e  f a i l u r e  t o  i n c l u d e  such  f e e s  
r e n d e r e d  H a r p e r ' s  b i d  nonrespons ive .  L u s a r d i  a r g u e s  
f u r t h e r  t h a t  by a c c e p t i n g  H a r p e r ' s  b i d  and a l l o w i n g  it t o  
enter  zero, GSA was g i v i n g  t h e  f i r m  a n  u n f a i r  c o m p e t i t i v e  
advan tage  because Harper  was a b l e  t o  make sure it would 
be low, w h i l e  r e t a i n i n g  t h e  r i g h t  t o  claim a mis t ake  i n  
i ts  b i d  i f  i t  was t o o  l o w ,  o r  t o  claim, as  it d i d ,  t h a t  
fees were i n c l u d e d  e l s e w h e r e  i n  i t s  b id .  

GSA r e s p o n d s  t h a t  H a r p e r ' s  b i d  was r e s p o n s i v e  be- 
cause t h e  i n c l u s i o n  of a s u m  f o r  f e e s  w a s  f o r  account- 
i n g  pu rposes  o n l y  and t h e r e f o r e  i t  was n o t  a material 
r e q u i r e m e n t  upon which a d e t e r m i n a t i o n  of  nonrespon- 
s i v e n e s s  c o u l d  be based .  A l t e r n a t i v e l y ,  GSA a r g u e s  t h a t  
even  i f  t h i s  was a material  r e q u i r e m e n t ,  t h e  e n t r y  of zero 
i n  t h e  space  p rov ided  i n d i c a t e s  H a r p e r ' s  i n t e n t  to  pay t h e  
fees and makes t h e  b i d  r e s p o n s i v e .  GSA f u r t h e r  r e s p o n d s  
t h a t  Harper  d i d  n o t  have a n  u n f a i r  c o m p e t i t i v e  advan tage  
because  t h e  s p e c i f i c a t i o n s  c l e a r l y  i n d i c a t e d  t h a t  water 
c o n n e c t i o n  fees due t h e  Water Dis t r ic t  a r e  t h e  Govern- 
m e n t ' s  r e s p o n s i b i l i t y  and L u s a r d i  s imply  m i s i n t e r p r e t e d  
t h e  s o l i c i t a t i o n  p r o v i s i o n s  r e g a r d i n g  f e e s  and e r r o n e o u s l y  
i n c l u d e d  water c o n n e c t i o n  f e e s  i n  i t s  b i d .  GSA also 
d e n i e s  t h a t  L u s a r d i  was e v e r  t o l d  t o  i n c l u d e  these  fees i n  
i t s  b i d  p r i c e .  

The f a c t  t h a t  Harper e n t e r e d  zero for f e e s  would n o t  
make H a r p e r ' s  b i d  nonrespons ive .  The t e s t  o f  a b i d ' s  
r e s p o n s i v e n e s s  is whe the r  t h e  b i d  as  s u b m i t t e d  compl i e s  
w i t h  t h e  IFB's material  p r o v i s i o n s  w i t h o u t  e x c e p t i o n .  - WFT 
S e r v i c e  Corp . ,  B-206603, August 31,  1982, 82-2 C P D  190. 
Fiie s o l i c i t a t i o n  c l e a r l y  s t a t e d  t h a t  t h i s  p r i c i n g  informa- 
t i o n  was f o r  a c c o u n t i n g  p u r p o s e s  o n l y  and d i d  n o t  form t h e  
b a s i s  f o r  award. Thus,  t h i s  i n f o r m a t i o n  was n o t  mater ia l  
and t h e  f a i l u r e  to  submi t  i t  could n o t  r e n d e r  a b i d  non- 
r e s p o n s i v e .  

f e e s  i n  i t s  b i d ,  w h i l e  Harpe r  a p p a r e n t l y  i n t e r p r e t e d  t h e  
s p e c i f i c a t i o n s  c o r r e c t l y .  L u s a r d i  s t a t e s  t h a t  i f  i t  
m i s t a k e n l y  i n c l u d e d  a c h a r g e  of  $100,000 f o r  fees i n  i ts  
b i d ,  GSA cou ld  correct  t h i s  m i s t a k e  p r s u a n t  to  F e d e r a l  
Procurement  R e g u l a t i o n s  (FPR) S 1-2.406-4, even  a f t e r  
award,  s i n c e  c o r r e c t i o n  would make t h e  " c o n t r a c t "  more 

I t  a p p e a r s  t h a t  L u s a r d i  e r r o n e o u s l y  i n c l u d e d  t h e s e  
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f a v o r a b l e  t o  t h e  Government. T h i s  r e g u l a t i o n ,  however ,  is 
i n a p p l i c a b l e  t o  t h i s  s i t u a t i o n .  The term " m i s t a k e "  r e f e r s  
t o  where  t h e  b i d d e r  i n a d v e r t e n t l y  i n c l u d e s  i n  i ts  b i d  
so ine th ing  o t h e r  t h a n  what  i t  i n t e n d e d  t o ,  see P a u l  Schmidt  
C o n s t r u c t i o n  -- &- Company, B-204009, Augus t  5 ,  1-981,-81-2 CPD 
99 ,  whereas  L u s a r d i  i n t e n d e d  t o  i n c l u d e  t h e  $100,000 
c h a r g e  f o r  f e e s  and  i t  d i d .  
i n t e r p r e t a t i o n  o f  t h e  s p e c i f i c a t i o n s  and t h i s  is  n o t  t h e  
type of error t o  which  t h i s  r e g u l a t i o n  is d i r e c t e d .  

As to  w h e t h e r  GSA a d v i s e d  L u s a r d i  t o  i n c l u d e  t h e s e  
fees i n  i ts b i d ,  L u s a r d i  a d n i t s  i t  w a s  n o t  s p e c i f i c a l l y  
t o l d  to  i n c l u d e  t h e  f e e s  b u t  it r e a d  i n t o  t h e  r e m a r k s  o f  
t h e  project manager  t h a t  i t  was t o  i n c l u d e  them. Assum- 
i n g  t h a t  L u s a r d i  is a c t u a l l y  a l l e g i n g  t h a t  i t  was t o l d  
t o  i n c l u d e  t h e s e  f e e s ,  t h e  p ro tes te r  and agency  have  made 
c o n f l i c t i n g  s t a t e m e n t s  on t h i s  i s sue .  The p r o t e s t e r  
h a s  t h u s  n o t  m e t  i t s  burden  of a f f i r m a t i v e l y  p r o v i n g  
t h a t  i t  was a d v i s e d  by GSA t o  b i d  a s  i t  d i d .  Vanguard_ 
--- I n d u s t r i a l  C o r p o r a t i o n ,  B-204455, J a n u a r y  6 ,  1982 ,  82-1 
CPD 1 7 ,  a f f i r m e d  on  r e c o n s i d e r a t i o n ,  ----- B-204455.2, March 1, 
1982 ,  82-1 C P D  IT&: 

I t s  "error"  stemmed f rom i ts  

S p e c i f i c a t i o n s  

b i d  is  n o n r e s p o n s i v e  b e c a u s e  t h e  f i r m ' s  b i d  m a t e r i a l l y  
d e v i a t e d  from t h e  p r o j e c t  s p e c i f i c a t i o n s .  

w e  s t a t e d  i n  our d e c i s i o n  E. C. Campbel l ,  I._ ^ -  I n c . ,  B-205533, 

L u s a r d i ' s  s e c o n d  basis  f o r  p r o t e s t  is t h a t  Harper 's  

With  r e g a r d  t o  t h e  method of p rocuremen t  used  h e r e ,  

J u l y  8 ,  1982 ,  82-2 C P D  3 4 :  

'Two-step f o r m a l  a d v e r t . i s i n g  is a h y b r i d  
method o f  p r o c u r e m e n t ,  combin ing  t h e  
b e n e f i t s  of c o m p e t i t i v z  a d v e r t i s i n g  w i t h  
t h e  f l e x i b i l i t y  o f  n e g o t i a t i o n .  The 
f i r s t - s t e p  p r o c e d u r e  is s imi l a r  t o  a 
n e g o t i a t e d  procurzment i n  t h a t  t e c h n i c a l  
p r o p o s a l s  a re  e v a l u a t e d ,  d i s c u s s i o n s  may 
be h e l d ,  and  r e v i s e d  p r o p o s a l s  may b e  
s u b m i t t e d .  The second  s t e p  i s  conduc ted  
i n  a c c o r d a n c e  w i t h  f o r m a l  a d v e r t i s i n g  
p r o c e d u r e s ,  each f i r m  b i d d i n g  o n  i t s  own 
t e c h n i c a l  p r o p o s a l .  * * * T h e  s t ep -one  
n e g o t i a t i o n  p r o c e d u r e s  do  n o t  require t h a t  
t e c h n i c a l  proposals comply w i t h  e v e r y  
d e t a i l  of t h e  s p e c i f i c a t i o n s ,  b u t  p r o p o s a l s  
must  s a t i s f y  t h e  Governmen t ' s  basic or 

- 7 -  



P 
4 t B-210276 

e s s e n t i a f  r e q u i r e m e n t s .  53 Comp. Gen. 47 
( 1 9 7 3 ) .  ' I f  a t e c h n i c a l  p r o p o s a l  r e p r e s e n t s  
a basic Ghange i n  t h e  Government ' s  
e s s e n t i a I  r e q u i r e m e n t s ,  i t  c a n  be  accepted 
o n l y  i f  t h e  a g e n c y  i n f o r m s  t h e  o t h e r  
o f f e r o r s  o f  t h e  c h a n g e  and  a f f o r d s  them a n  . 
o p p o r t u n i t y  to  s u b m i t  r e v i s e d  p r o p o s a l s  
b a s e d  on  t h e  changed  r e q u i r e m e n t s .  B a i r d  
C o r p o r a t i o n ,  B-193261, J u n e  1 9 ,  1979,  79-1 
CPD 435. T h i s  r e f l e c t s  t h e  f u n d a m e n t a l  
p r i n c i p l e  t h a t  a l l  o f f e r o r s  m u s t  be t r e a t e d  
f a i r l y  and  e q u a l l y  so as  t o  promote f u l l  
and  f see ' c o m p e t i t i o n .  
Norman - R; ---- S e l i n g e r  -- & Associates,- I n c . ,  57 
Comp. Ger) .  809 ( 1 9 7 8 ) 7 7 8 - 2  CPD 213." 

RCA C o r p o r a t i o n  : 

i 
i I n  t h e  p g e s e n t  case, GSA's f i r s t - s t e p  r e q u e s t  for 

t e c h n i c a l  p r o p o s a l s  c o n t a i n e d  c e r t a i n  s p e c i f i c a t i o n  
r e q u i r e m e n t s  which  were manda to ry  upon a l l  o f f e r o r s  
regardless o f  t h e  d e t a i l s  o f  t h e i r  i n d i v i d u a l  d e s i g n s .  
GSA d o e s  n o t  a r g u e  t h a t  t h e  e x c e p t i o n s  Harper is a l l e g e d  
t o  have  t a k e n i d o  n o t  f a l l  w i t h i n  t h e s e  manda to ry  r e q u i r e -  
ments .  i 

On September  27, Harper s u b m i t t e d  t o  GSA a s  p a r t  o f  
i t s  t e c h n i c a l ' p r o p o s a l  a number o f  p roposed  c h a n g e s  t o  t h e  
d r a w i n g s  and $ p e c i f i c a t i o n s  i n  t h e  RFTP. Harper m e t  w i t h  
GSA t o  d i s c u s $  t h e  p r o p o s e d  d r a w i n g  changes .  A s  a r e s u l t ,  
Harper r e v i s e d  i t s  d r a w i n g s  i n  a c c o r d a n c e  w i t h  t h e  
Governmen t ' s  o b j e c t i o n s  and  r e s u b m i t t e d  them on Octo- 
ber 3 .  GSA f a i l e d  t o  re jec t  some o f  Harper's p r o p o s e d  
c h a n g e s  a t  t h a t  t i m e ,  however ,  and  t h e r e f o r e  t h e y  were 
a c c e p t e d  a s  p a r t  o f  t h a t  f i r m ' s  t e c h n i c a l  proposal. These  
d e v i a t i o n s  i n : t h e  d r a w i n g s  c o r r e s p o n d  w i t h  s p e c i f i c a t i o n  
c h a n g e s  p r o p o  ed by  H a r p e r .  

I 
The c h a n g e s  which  H a r p e r  p r o p o s e d ,  and  which  are i n  

i s sue  h e r e ,  r e l a t e  t o  s p e c i f i c a t i o n s  f o r  i n s u l a t i o n ,  
b u i l t - u p  r o o f i n g ,  s k y l i g h t s ,  and  suspended  acous t ica l  
u n i t s .  The s o l i c i t a t i o n  r e q u i r e d  t h a t  e x t e r i o r  c o n c r e t e  
masonry u n i t  w a l l s  be i n s u l a t e d  w i t h  2 i n c h  t h i c k  semi- 
r i g i d  f i b e r g l a s s  board; H a r p e r  i n s t e a d  p r o p o s e d  t o  i n s u -  
l a te  t h e  w a l l $  w i t h  2 i n c h  t h i c k  r i g i d  board w i t h  a t t a c h e d  
gypsum f i n i s h i  The s o l i c i t a t i o n  a l so  r e q u i r e d  t h a t  
s e m i - r i g i d  g l a s s  f i b e r  i n s u l a t i o n  b o a r d  w i t h  a t h e r m a l  - 
r e s i s t a n c e  o f , R - 1 3  be a t t a c h e d  b e n e a t h  t h e  metal r o o f  d e c k  
w i t h  wire n e t t i n g ;  Harper p roposed  t o  p r o v i d e  i n s u l a t i o n  
as s p e c i f i e d  o r  i n  t h e  a l t e r n a t i v e  t o  l a y  g l a s s  f i b e r  b a t t  
i n s u l a t i o n  w i t h  a R-19 r a t i n g  o n  top o f  t h e  suspended  

7 
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c e i l i n g .  As t o  t h e  b u i l t - u p  r o o f ,  t h e  s o l i c i t a t i o n  
s p e c i f i e d  t h a t  i t  m u s t  c o n s i s t  o f  a base s h e e t  of 37 l b .  
a s b e s t o s  f e l t ,  t h r e e  l a y e r s  of 15 l b .  asbestos f e l t ,  and 
a n  a s p h a l t  and g r a v e l  t opp ing .  Harper  proposed t o  modify 
t h e  s p e c i f i c a t i o n s  so t h a t  t h e  roo f  would cons is t  o f  t h r e e  
l a y e r s  of 15  l b .  a s b e s t o s  f e l t  and o n e  l a y e r  of m i n e r a l  
s u r f a c e d - a s b e s t o s  c a p  s h e e t .  Harper f u r t h e r  proposed t h a t  
i n s t e a d  of i n s t a l l i n g  a double-dome p l a s t i c  s k y l i g h t  a t  
t h e  Main B u i l d i n g  and w i r e - g l a s s  s k y l i g h t s  a t  t h e  Truck 
F a c i l i t y  B u i l d i n g  and Hoadhouse as  r e q u i r e d  by t h e  s p e c i -  
f i c a t i o n s ,  it would i n s t a l l  single-dome p l a s t i c  s k y l i g h t s  
i n  a l l  t h r e e  b u i l d i n g s .  F i n a l l y ,  Harper  proposed to  
modify t h e  s o l i c i t a t i o n ' s  r e q u i r e m e n t  t h a t  t h e  suspended 
acoustical  u n i t s  be a concea led  sys tem w i t h  1 2  i n c h  x 12 
i n c h  t i l e  i n s t a l l e d  w i t h  s p l i n e s  so t h a t  i n s t e a d  t h e  
suspended acous t ica l  u n i t s  would be 24 i n c h e s  x 48 i n c h e s  
i n  s i z e  w i t h  a l a y - i n  type  s u p p o r t i n g  system. 

GSA n o t e s  t h a t  a l t h o u g h  it f a i l e d  t o  re ject  t h e  
c e i l i n g  i n s u l a t i o n  and r o o f i n g  d e v i a t i o n s  p r i o r  t o  
acceptance o f  H a r p e r ' s  t e c h n i c a l  p r o p o s a l ,  i t  l a t e r  d i d  
so i n  pre-b id  open ing  t e l e p h o n e  c o n v e r s a t i o n s  w i t h  Harper  
i n  which Harper  o r a l l y  ag reed  t o  comply w i t h  t h e  so l ic i ta -  
t i o n ' s  s p e c i f i c a t i o n s  f o r  t h e s e  two f e a t u r e s .  S p e c i f i -  
c a l l y ,  GSA s t a t e s  t h a t  p r i o r  t o  t h e  i n i t i a l  b i d  open ing  on 
November 3 ,  i t s  p r o j e c t  manager n o t e d  t h e  p r o v i s i o n  f o r  
" l a y - i n "  c e i l i n g  i n s u l a t i o n  i n  one of H a r p e r ' s  d rawings ;  
t h a t  he a d v i s e d  Xarper  by t e l e p h o n e  t h a t  t h i s  was n o t  
a c c e p t a b l e ;  and t h a t  Harper  agreed t o  p r o v i d e  t h e  speci- 
f i e d  c e i l i n g  i n s u l a t i o n .  As t o  t h e  b u i l t - u p  r o o f ,  pr ior  
to  t h e  second b i d  opening  on December 17 ,  a r e p r e s e n t a t i v e  
o f  L u s a r d i  t e l ephoned  t h e  p r o j e c t  manager and n o t i f i e d  him 
t h a t  based upon i n f o r m a t i o n  i t  had o b t a i n e d  from r o o f i n g  
s u b c o n t r a c t o r s ,  L u s a r d i  b e l i e v e d  t h a t  Harper  i n t e n d e d  to 
d e v i a t e  from t h e  r o o f i n g  s p e c i f i c a t i o n s .  The p r o j e c t  
manager t h e n  t e l ephoned  Harper  about t h i s  and Harper  a g a i n  
ag reed  to  comply w i t h  t h e  p e r t i n e n t  s p e c i f i c a t i o n s .  GSA 
o b s e r v e s  t h a t  a l t h o u g h  th rough  o v e r s i g h t  n e i t h e r  o f  t h e s e  
v e r b a l  ag reemen t s  was reduced  t o  w r i t i n g ,  Harper  con'firmed 
them by a p o s t - b i d  opening  l e t t e r  o f  A p r i l  6 ,  1983. 

O f  c o u r s e ,  GSA shou ld  have conf i rmed i n  w r i t i n g  
Harper's agreement  t o  meet t h e  i n s u l a t i o n  and r o o f i n g  
r e q u i r e m e n t s  b e f o r e  i t  a c c e p t e d  t h e  t e c h n i c a l  p r o p o s a l .  
However, it is  clear  t h a t  GSA s o u g h t  and o b t a i n e d  H a r p e r ' s  
ag reemen t ,  pr ior  t o  t h e  s t ep  t w o  b i d  open ing ,  to  meet t h e  
r e q u i r e m e n t s ,  and w e  b e l i e v e  t h a t  under  t h e  c i r c u m s t a n c e s  
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GSA c o u l d  view Harper's b i d  a s  one  r e s p o n s i v e  t o  t h e  
i n s u l a t i o n  and r o o f i n g  r e q u i r e m e n t s ,  

T h i s  l e a v e s  f o r  c o n s i d e r a t i o n  t h e  d e v i a t i o n s  GSA 
a c c e p t e d  r e l a t i n g  t o  i n s u l a t i o n  of t h e  masonry walls, 
s k y l i g h t s ,  and suspended acoust ical  u n i t s ,  GSA m a i n t a i n s  
t h a t  t h e  d e v i a t i o n  o n  t h e  suspended acoust ical  u n i t s  
appl ies  o n l y  t o  t h e  Headhouse and Truck  B u i l d i n g ,  because  
amendment N o .  3 r e i t e r a t e d  t h i s  r e q u i r e m e n t  f o r  t h e  Main 
B u i l d i n g .  S i n c e  i n  i ts b i d  Harper  acknowledged r e c e i p t  of  
t h i s  amendment, G S A  a r g u e s ,  t h e  company can  be h e l d  t o  t h e  
s p e c i f i c a t i o n s  i n  t h a t  b u i l d i n g .  GSA estimates as  f o l l o w s  
t h e  p r i c e  advan tage  to Harper  of t h e s e  d e v i a t i o n s :  

Concre t e  masonry u n i t  wal ls  i n s u l a t i o n  $10,790- - 
Sky1 i g  h t s 
Suspended acoust ical  u n i t s  

8 , 8 6 5 l  
2 3 , 8 6 6  

$43,521 

GSA s t a t e s  t h a t  s i n c e  t h e  p r i c e  advan tage  of t h e s e  
a c c e p t e d  changes  i n  t h e  s p e c i f i c a t i o n s  amounts t o  less 
t h a n  t h e  $133,000 d i f f e r e n c e  between t h e  t w o  low b i d s ,  
it d o e s  n o t  a f f e c t  t h e  r e l a t i v e  s t a n d i n g  of t h e  b i d d e r s .  
Thus,  GSA c o n c l u d e s  t h e  award s h o u l d  n o t  be d i s t u r b e d .  
W e  a g r e e .  

i t y  t o  cure a minor  i n f o r m a l i t y  or i r r e g u l a r i t y  which 
per ta ins  t o  some immaterial o r  i n c o n s e q u e n t i a l  d e f e c t  or 
v a r i a t i o n  from t h e  s o l i c i t a t i o n ' s  r equ i r emen t s .  A b i d  
m u s t  be r e j e c t e d  a s  n o n r e s p o n s i v e ,  however,  when it 
d e v i a t e s  from t h e  s o l i c i t a t i o n ' s  r e q u i r e m e n t s  so a s  to  
a f f e c t  p r i c e ,  q u a l i t y ,  q u a n t i t y  o r  d e l i v e r y ,  i n  more t h a n  
a t r i v i a l  manner when compared t o  t h e  t o t a l  cost or scope  
of t h e  con templa t ed  contract .  WFT S e r v i c e  Corp., sup ra .  

An agency may waive or  a f f o r d  t h e  b i d d e r  a n  oppor tun-  

' 

The d i f f e r e n c e  between t h e  t w o  low b i d s  is $133,000; 
GSA estimates t h e  v a l u e  to  Harpe r  o f  t h e  e x c e p t i o n s  it 

~ G S A ' S  estimate o f  $ 8 , 8 6 5  is based  o n  $2,265 f o r  a s i n g l e  
dome p l a s t i c  s k y l i g h t  i n s t e a d  o f  a doub le  dome p l a s t i c  

, s k y l i g h t  i n  t h e  Main B u i l d i n g  a n d  Headhouse and $6,000 f o r  
a s i n g l e  dome p l a s t i c  s k y l i g h t  i n s t e a d  of a wire g l a s s  one 
i n  t h e  Truck B u i l d i n g .  A c t u a l l y ,  t h e  s p e c i f i c a t i o n s  c a l l  
f o r  a wire g l a s s  s k y l i g h t ,  n o t  a doub le  dome p l a s t i c  
s k y l i g h t ,  i n  t h e  Headhouse. T h u s ,  t h e  p r o p e r  estirriate o f  
t h e  cost  advan tage  u s i n g  G S A ' s  f i g u r e s  would be $ 6 , 0 0 0  
e a c h  f o r  t h e  Truck B u i l d i n g  and Headhouse and $1,132 f o r  
t h e  Main B u i l d i n g ,  t o t a l i n g  $13,132. 

---- 

- 
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t o o k  t o  t h e  w a l l  i n s u l a t i o n ,  s k y l i g h t s  and suspended 
acoust ical  u n i t s  to  be $43,521. T h i s  is s u b s t a n t i a l l y  
below t h e  amount which would a f f e c t  t h e  r e l a t i v e  s t a n d i n g  
of t h e  t w o  low b i d d e r s :  t h e r e f o r e ,  w h e t h e r  Harper  took  
t h e s e  e x c e p t i o n s  t o  t h e  s p e c i f i c a t i o n s  o r  was n o t  per- 
m i t t e d  by GSA t o  do so, it would remain t h e  l o w  b idde r .  
Al tough L u s a r d i  m a i n t a i n s  t h a t  GSA's c o s t  estimates are 
u n d e r s t a t e d  and t h a t  t h e  monetary  impact  of t h e  e x c e p t i o n s  
t a k e n  by Harper  are  i n  f a c t  g r e a t e r ,  i t  h a s  n o t  shown 
t h a t  t h e  combined v a l u e s  of t h e s e  t h ree  items equals  or 
exceeds  $133,000. W e  conc lude  t h a t  since t h e  outcome of 
t h e  b i d d i n g  h a s  n o t  been shown t o  have been a f f e c t e d ,  t h e  
d e v i a t i o n s  a c c e p t e d  by GSA were n o t  p r e j u d i c i a l  to  t h e  
protester. 

The p r o t e s t  is denied .  

o f  t h e  Uni ted  S t a t e s  
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